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EDITORIAL NOTES 











THE Dean oF the School of Journalism at New York University says that 
“the wages of sin are publicity.” This may be all true, but he might also 
have added that publicity nurtures sin. In our judgment, one of the 
troubles with the newspapers of the day is the prominent position given to 
crimes. The first page gives as among the most important news of the 
day, not only the sins of the community, but those of distant States. A 
robbery, however small, or a murder occurring in Oklahoma or Texas, 
is as certain to find its way to the first page of our leading newspapers as 
it is also certain that any fine, heroic acts of individuals are either passed 
by with spare mention, or relegated to some inside page. It may be the 
theory of the editors, as often stated by them, that the result of a promin- 
ent publication of crimes is to reduce their frequency, but we believe that 
in too many instances the real excuse is that it tends to sell the newspaper 
to classes of citizens not overly moral. Because one journal has large 
heads over crimes on the first page other journalists feel they must com- 
pete with the bad habit. All criminologists understand thoroughly how 
reading about crime affects boys, not to say those of an older age. Of 
course no law can reach the case, but there ought to be a moral law ob- 
served by editors inducing them to suppress the report of crimes in all 
gross or exciting details. It is not to be wondered at that many persons 
are found from time to time expressing the wish that a good, clean, wholly 
unyellow daily might be started in each of our great cities. If it did not 
have sufficient financial support to warrant continuance it would only show 
that the American public is more concerned about excitable news, and re- 
ports of crime, than of solid and elevating reading. 
































The trouble with the widely published interview with Dr. Nicholas 
Murray Butler, President of Columbia University, is, not that Dr. Butler 
is not entitled to his opinions about the practical effect of the Prohibitory 
law, but that for the most part his views are not true to fact. The Vol- 
stead Law as enforced in most of the States, has closed the open saloon, 
has reduced to an immense extent open drunkenness, and has saved mil- 
lions of dollars for the use of poor women and children who were always 
the greatest sufferers by reason of the open rum shops in country towns 
as well as in the great cities. One by one, often score by score, bootleggers 
are receiving, if not their just deserts at least some kind of punishment, 
and it is only a question of time, if present laws are not repealed, when 
practically all of them will be put out of business by reason of heavy fines 
and long imprisonments. The law seems severe on those who all their 
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lives have been indulging in intoxicating liquors, even to a moderate ex- 
tent, but the benefits to the general public, and especially to suffering 
families, are such that the deprivation is scarcely to be considered when 
put into the scales with the public good. All employers of labor and all 
financial institutions know the benefit of a “dry” community. Accord- 
ing to the “World Almanac” the deposits in Savings Banks have almost 
doubled in the past nine years and in the National Banks they have nearly 
trebled. In this same period there was only an increase of 13% in popula- 
tion, but much more than 100% increase in money placed in banks, Build- 
ing and Loan Associations, and in ownerships of small property. The 
real lessons to be learned, even from the present imperfect operation of 
the Volstead Act, are not far to seek. 





In State v. Vashon, as reported in 123 Atl. 511, the Supreme Judicial 
Court of Maine has gone over quite thoroughly the question of long 
punishments without an indictment by a grand jury. The automobile law 
of that State punishes the offense of driving an automobile on a public 
highway while drunk with fine or imprisonment for not less than 30 days 
“nor more than one year.” Another statute provides that, “unless other- 
wise specially provided, all imprisonments for one year or more shall be 
in the State prison,” and also defines felony as including every offense 
punishable by imprisonment in the State prison. As the first named Act 
permits imprisonment for one year, and this by the second named Act 
means the punishment is of a felonious crime and is to be in the State 
prison, it is held that the Legislature exceeded its constitutional powers in 
giving the lower Courts jurisdiction over prosecutions of the questioned 
Act. In New Jersey the punishment for the offense of operating an 
automobile while drunk cannot exceed six months, and hence cannot be 
classed as a felony even under the Maine decision; but also in this State 
there is not the clear distinction as in the common law between felonies 
and crimes not felonies. The distinction here is rather between what are 
termed high crimes and misdemeanors, though in ordinary legal parlance 
high crimes are often designated as felonies. 





A new statute of New York raises the qualifications for license of 
real estate brokers by requiring-a citizenship test, a fair knowledge of the 
English language and an understanding of the general practice of real 
estate brokerage. The law became effective on May 1 last and, among 
other matters, provides that— 

“No person shall be entitled to a license as a real estate broker under 
this Act, either as an individual or as a member of a copartnership, or as 
an officer of a corporation, unless he is a citizen of the United States. 

. . In determining competency, the State Tax Commission may re- 
quire proof that the applicant has a fair knowledge of the English lan- 
guage, a fair understanding of the general purposes and general legal 
effect of deeds, mortgages, land contracts of sale and leases, and a gen- 
eral and fair understanding of the obligations between principal and agent, 
as well as of the provisions of this Act.” . 





Those interested in the subject of the origin of trial by jury will find 
an admirable article upon the subject in the “American Law Review” 
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for Jan.-Feb., 1924. It is entitled “Magna Carta and Trial by Jury,” and 
is by Walter Clark, of Raleigh, N.C. In the course of the article he says: 

“It may be repeated that the much vaunted doctrine that trial by jury 
was guaranteed by Magna Carta, which was agreed to June 19, A. D. 
1215, is without the slightest foundation in fact. There was no grand jury 
until about forty years before, when it was established in a crude form 
by the Assizes of Clarendon in 1166, and there was no such thing as trial 
by a petit jury until 135 years after Magna Carta in 1351, and at first the 
juries were composed of the witnesses to the crime. They were not limited 
even then, at first, to twelve in number, nor was unanimity required. The 
history of this famous Article 39 of Magna Carta, which it was once 
supposed created trial by jury or recognized its previous existence, has 
had a flood of light thrown upon it by the examination of the records, 
and there is now universal agreement by scholars that it had no reference 
at all to what we know as trial by jury.” 





Ex-Governor Stokes has recently said some plain words concerning 
the practice and effect of the present primary law in New Jersey. He is 
thus quoted: 

“The people today are voting for fictitious characters. They are un- 
real characters constructed by press-agents, by professional political speech 
writers, by groups of political engineers, who present to the people a char- 
acter entirely different from that of the man who is actually running for 
office. The object of the direct primary has been perverted in recent 
years. That object was to permit the members of a party freely to ex- 
press their will as to the personality, character and quality of man who 
should stand as the candidate of their party for an office. To-day those 
voters are faced with a ballot containing a list of names one of which 
they must vote for. I wouldn’t allow any one to be a candidate before 
the primary. I would make the primary a people’s affair, so that men who 
to-day refuse to be candidates for public office would be glad to be muster- 
ed in at the call of their fellow men. As it is to-day we have little or no- 
choice in the selection of candidates at the primary. Our candidates are 
self-selected. After the primary I would not allow any candidate to make 
any personal canvass or campaign, or to make any public speeches. In 
other words, I would make it a real people’s campaign and upon the people 
I would place the responsibility for the quality of government they select 
for themselves.” 

This is a big subject and will probably receive some attention in this 
JourNAt later. 





The Senator Pepper plan for a new and somewhat different Interna- 
tional Court is so palpably another attempt to evade the duty of the United 
States to enter into the present World Court that the prospect of its hood- 
winking any great number of the people of this country is small indeed. 
Senator Lodge withdrew his illusory plan in favor of Senator Pepper’s, 
but President Coolidge properly tabooed both. 
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VALUABLE REPORT OF THE MOTOR VEHICLE COMMISSIONER. 


On February 27 last, about ten days before the adjournment of the 
New Jersey Legislature, Motor Vehicle Commissioner Dill made his 
annual report. It is to be regretted that it could not have been submitted 
early in January, so that some or more of its recommendations could not 
have been carried out. We have long regarded Mr. Dill as one of the 
most efficient and important officials in this State, and for lawyers as well 
the general public this report so recently rendered should prove of more 
than passing interest. The facts, figures and suggestions in it are all 
worth noting, but we can here only briefly analyse the main points. 

There were 14,717 reports of accidents made to the department dur- 
ing the year. The number of fatalities, direct results of automobile acci- 
dents, as compiled by the State Department of Health, was 759. Of this 
number 135 of the victims were children under the age of fifteen years. 
Of those killed 705 were residents and 54 non-residents. Sixty-five of the 
fatalities were the result of railroad crossing accidents. Fatalities in 1922 
aggregated 527, making the increase 232 for last year. 

“Tt does seem,” says Commissioner Dill, ‘that the publication of these 
figures should arouse the motoring public to the necessity of exercising 
greater care in the operation of motor vehicles. Certain it is that the New 
Jersey Act provides the method whereby reckless automobile operators 
can be removed from the highways. A more resolute determination to 
enforce the law without fear or favor coupled with frequent conferences 
between the departments of public safety, chambers of commerce, boards 
of education and other civic organizations, will, we believe, be a potent 
factor in surrounding the traveling public with a greater security than has 
heretofore been given. 

“We do not feel that the increase in the number of registrations for 
the year 1923 is sufficient justification for assuming that the number of 
automobile fatalities should increase accordingly. No regulatory code 
can be regarded as a good code that will not provide the proper security 
and lessen the danger, even though the highway congestion becomes more 
intensive with the passing years.” 

Rapid increase in the number of intoxicated drivers is indicated in the 
report showing the revocation of 832 drivers’ licenses for that cause last 
year. During 1922 there were 352 such revocations, making the increase 
for the year 480, or considerably more than double. 

“These figures are astonishing,” says the Commissioner, “and indi- 
cate the rapidity with which this evil is growing. Our law, which pro- 
vides a minimum sentence of thirty days in the county jail for operating 
a motor vehicle while under the influence of intoxicating liquor, has in 
many instances been sadly abused. Not only has the Attorney-General’s 
office been overwhelmed with appeals to set aside convictions, but likewise 
the burden of defending the action of a local magistrate has been increas- 
ingly added to on the part of municipal attorneys. The automobile acci- 
dents which have occurred in this State by reason of the intoxicated driver 
are among the most distressing and horrible that have ever darkened the 
annals of this department’s history. Year by year as appeals to stay judg- 
ment have been successful, by reason of some ingenious defense which 
has been advanced, this department has gone to the Legislature and asked 
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for new laws to meet the situation thus developed. In every instance the 
Legislature has most generously enacted the needed laws to punish the 
intoxicated driver and force home to the mind of the person who would 
thus infract the peril of his position and the danger which lurks in the 
path of an automobile operated by a person whose brain is befogged by 
an over-indulgence in alcohol. 

“Public opinion must be aroused to the point where no intoxicated 
person is allowed to escape. The law is no respector of persons, and 
especially as we are dealing with the conservation of human life, all 
citizens should unite in an effort to prosecute and punish those drivers 
a would make human life the price of indulgence in their fondness for 
iquor.” 

Gross receipts of the department during 1923 aggregated $7,981,- 
022.56. Ten years previously the receipts were $661,084.40, making the 
increase for the ten-year period more than 1,200 per cent. During 1922 
the gross receipts were $6,484,038.68, making the increase for the year 
$1,496,983.88. The cost of maintaining the department for the year, in- 
cluding agents’ commissions, was $442,171, or slightly in excess of five 
and a half per cent. of the gross receipts. ~ 

Registration of 303,205 passenger vehicles under thirty-horsepower 
contributed $2,671,232 toward the gross receipts, and registration of 
23,555 passenger vehicles of thirty-horsepower and more added $398,231. 
There were 89,105 commercial vehicles registered, for which $2,407,423 
was paid. From drivers’ licenses, 501,518 in number, the receipts were 
$504,554. Learners’ permits netted $115,821, omnibus vehicles $240,291, 
dealers’ registrations $81,050 and commercial trailers $32,561. Minor 
items, including $17,662 for registration of motorcycles, complete the 
receipts. 6 

Fines collected for violations of the motor vehicle act amounted to ‘ 
$313,925.33, an increase of $94,309.70 over the year 1922. Of this é 
amount $191,748.25 were paid to counties under the act of 1922, and 
$122,177.08 represented State fines. Included in the latter amount was 
$23,910.60 imposed by Commissioner Dill in his capacity as a magistrate. 

In support of his views that a tax on gasoline would be a desirable 
method of raising revenue, the Commissioner points out that thirty-five 
States are now operating under such a statute. He expresses the belief 
that such a tax is the fairest way by which to assess an automobile for 
damage done by it to highways, and suggests that such a’ tax could be 
worked out so as to reduce the registration fees now charged to a mini- 
mum. He would retain the drivers’ license fee as now required. 

Compulsory automobile insurance is discussed in the report as a sub- 
ject of vital importance. Many irresponsible persons are operating cars 
whose willingness to compensate for damage done is nullified by their 
financial inability to do so. During the year numerous letters were re- 
ceived, many of a pathetic character, ‘telling of injuries inflicted as a re- 
sult of reckless operation of cars and citing inability to recover after judg- 
ment had been obtained. It is a mistaken notion to believe that com- 
pulsory insurance would increase recklessness. 

Mr. Dill also assumes a firm position against any proposal to amend 
the motor vehicle law. by granting unlimi‘ed reciprocity to non-resident 
motorists. Such a course he says would work a tremendous hardship 
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upon citizens of this State, particularly in view of the heavy traffic on 
New Jersey roads by automobiles from other States. Fees collected from 
non-resident motorists last year amounted to approximately $400,000. 

“Aside from this revenue an extraordinary protection that would be 
lost if unlimited reciprocity were allowed is that requiring the non-resident 
motorist to designate the Secretary of State as the one upon whom service 
may be had in the event of accident.” 

Sitting as a magistrate Commissioner Dill heard 3,058 cases. He re- 
voked 1,654 licenses, placed 250 names on the prohibitory list, suspended 
ten licenses, revoked 125 reciprocity privileges, voided twenty-five car 
registrations, revoked seven motor cycle registrations and nine motorcycle 
operators’ licenses. The total number of violations reported by inspec- 
tors was 28,330. Reports of magistrates of every case tried before them 
approximated 45,000. 





STATE v. WILCOX. 


(Union Co. Common Pleas, April, 1924). 
Motor Vehicle Act—Arrest of Operator and Hearing Without Warrant—Jurisdiction. 


Case of State of New Jersey against Cyrus P. Wilcox. On review of 
conviction under Automobile Act. 

Messrs. Reed & Crane for Complainant. 

Mr. Robert A. Crane for Defendant. 


STEIN, J.: The defendant was convicted by William DeMeza, 
City Judge of Plainfield, for violation of section 14 of Article 3 of the 
Laws of 1921, Chapter 208, and the amendments and supplements thereto. 
He was charged with having on the 23rd day of February, 1924, at the 
city of Plainfield, operated a motor vehicle while under the influence of 
intoxicating liquor, or narcotics, or habit forming drugs, and upon such 
conviction was sentenced to the county jail for a period of thirty days, and 
in addition thereto his license was revoked. 

Appeal was taken to this Court and, as required by the statute, the 
order, complaint and transcript of the proceedings below are now before it. 
It is contended by counsel for defendant that the record and the transcript 
of the proceedings fail to give the Court jurisdiction; firstly, because the 
conviction is not in the form provided for by Chapter 137 of the Laws of 
1923, and, secondly, because no warrant was issued as provided for in 
Section 31, of the Act of 1921. 

As to the first point, it is without merit because, under section 28, 
when an appeal is taken to the Court of Common Pleas the Act provides 
that this Court shall, “de novo, and in a summary way, try and determine 
all such appeals,” so that if the form of conviction below was improper 
a proper form of conviction could be entered by this Court, if, upon the 
trial de novo, the defendant was found guilty. 

As to the second point, the defendant was arrested by State Trooper 
Apgar on February 25, without a warrant, for a violation of the law com- 
mitted in his presence. The law provides among other things that an 
officer upon satisfying himself that an offender is a resident of this State 
“may,” instead of arresting such offender serve upon him a summons to 
appear before any police court, recorders court, or other court of com- 
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petent jurisdiction in the county, city, town, township, village, borough 
or other municipality wherein such officer is authorized to discharge his 
duties, but, when an arrest is made without a warrant, the person so 
offending “shall’’ be detained in the office of the Magistrate until the 
officer making such arrest “shall” make oath or affirmation, “which he 
shall do forthwith,” declaring that the person under arrest has violated 
the provisions of the law, “whereupon said magistrate shall issue a war- 
rant returnable forthwith,” and proceed summarily to hear or postpone 
the case as provided in sections 26 and 27 of the Act. 

It appears from the transcript that, although the defendant was taken 
into custody by Trooper Apgar on February 25, 1924, and the hearing 
postponed from time to time until March 21, 1924, that in the interim no 
complaint was made until March 21, 1924, the day of the hearing, and no 
warrant was in fact ever issued. 

The presumption is that the word “shall” in a statute is used in an 
imperative and not a directory sense. If a different interpretation is sought, 
it must rest upon something in the character of the legislation or in the 
context, which will justify a different meaning. Hayethorn v. Van Kuren 
& Son, 79 Law, page Io1. 

There is nothing in the language of the section to indicate that the 
word “shall” was used in a permissive sense ; indeed, the Legislature plain- 
ly distinguished between mandatory and directory language, for in the 
same section the Legislature was quite clear in giving the officer permis- 
sion to serve the defendant with summons, instead of arresting him, for 
it says, he “may,” upon satisfying himself that the offender is a resident 
of the State, serve him with summons to appear. 

Further, the Motor Vehicle Act is a penal statute, and is, therefore, 
quasi-criminal in character. Watt v. Wallerius, Volume 2, page 508, 
N. J. Adv. Rep. While section 28 provides that this Court shall, de novo, 
and in a summary way, try and determine such cases on appeal, it must 
do so on the transcript of the proceedings below. If that Court had no 
jurisdiction none can be acquired in this Court to hear the case de novo. 

The motion of the counsel for the defendant addressed to the in- 
firmity in the proceedings below is proper. Grauzauskas v. State, Volume 
2, page 307, N. J. Adv. Rep. No warrant having been issued, the judg- 
ment of the City Court of Plainfield will be reversed. 





ATTERBURY v. PLAINFIELD-UNION WATER CO.: 


(Board of Public Utility Commissioners, April 29, 1924). 
Extension of Water Main—Rules of Board Adhered to. 
Case of Albert H. Atterbury against Plainfield-Union Water Com- 
pany. On complaint as to extension of main. 
Mr. Albert H. Atterbury on his own behalf. 
Mr. Foster M. Voorhees for the Company. 


THE BOARD: The complainant in this proceeding desires an ex- 
tension by the Plainfield-Union Water Company of its main along Terrill 
Road to supply water to a tract of land he is developing. 

The complaint was referred to the Board’s inspector, who investigated 
the conditions and submitted a report, expressing his opinion as to the 
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terms upon which it would be reasonable for the extension to be made. 
These being unsatisfactory the matter was assigned for hearing, at which 
the complainant and Water Company were represented. The Board has 
approved and recommended for adoption general rules and regulations 
governing extensions of facilities by water companies. The complainant 
clearly comes within the class of applicants for extensions into newly- 
developed tracts of land by those interested in the development and sale 
of land and not as residents. One of the rules approved by the Board 
applies to such applicants. 

The complainant objects to the application of the rule in two respects: 

First, his tract of land lies at a little distance beyond the end of the 
present main, and he contends the Water Company should extend its main 
without placing the burden upon him so as to reach the nearest point of his 
property. 

Second, the approved rule provides that those interested in the de- 
velopment of property shall deposit with the Water Company the entire 
cost of the construction, to be later reimbursed as houses are constructed 
and customers obtained. 

The complainant prefers to pay a fixed sum of money, which is to be 
in lieu of all other payments so far as construction is concerned, without 
the return of any of such sum of money. The Company is not willing 
to enter into such an arrangement, but has asked the complainant to accept 
the service under the rules approved by this Board. 

From the inspector’s report it appears that the cost of the extension, 
including four fire hydrants, is about $4,500. The revenue in prospect 
at the present time from houses already constructed along the line of main 
leading to Mr. Atterbury’s tract is $232 per year, and this would involve 
a reduction in the deposit asked of Mr. Atterbury by an equivalent of 
three and one-half times the presently prospective revenue, or $812, re- 
ducing the deposit to $3,688. Mr. Atterbury testified that he had offered 
to donate $1,000 as a part payment for the extension. This was refused 
by the Company, and Mr. Atterbury stated that he had received no re- 
sponse from the Company to a request to know just how much it would 
ask from him in the way of a contribution which was not to be returned. 
Even if the Company accepted the donation of $1,000, the “excess cost” 
would amount to $2,688 and the additional number of houses to be con- 
nected before the extension becomes fully self-supporting would be 54, 
this number in addition to those now being served by smaller lines laid in 
Terrill Avenue. 

After consideration of the testimony the Board is of the opinion that 
the construction of this extension should be done in accordance with the 
rules approved by the Board. No order appears to be required, as the 
Company has stated its willingness to make the extension if the requisite 
amount of money is deposited covering the original cost of the extension. 
Credited to this extension, however, must be all revenue received from the 
customers now served through the small lines who will in time be recon- 
nected to the new main in Terrill Avenue. To this, also, will be credited 
the charges for fire protection made in accordance with the regular 
schedules of rates for fire protection service. 
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IN RE CENTRAL R. R. OF NEW JERSEY. 


(Board of Public Utility Commissioners, May 20, 1924). 

In the matter of the application of the Township Committee of the 
Township of Lakewood for an order requiring the Central Railroad Com- 
pany of New Jersey to extend its stational facilities at Lakewood in such 
manner as to render safe, adequate and proper service. 

Mr. Wilfred H. Jayne, Jr., for the Township Committee of Lake- 
wood. 

Mr. George L. Record for Hotelkeepers Association of Lakewood, 
as Intervener. 

Mr. Charles E. Muller for the Central Railroad Company of New 


Jersey. 


THE BOARD: This matter comes before the Board upon petition 
of the Township Committee of the Township of Lakewood for an order 
requiring the Central Railroad Company of New Jersey to furnish safe, 
adequate and proper service at its Lakewood Station and to keep and 
maintain its property in such condition as to enable it to do so and to 
establish, construct and maintain such extension of its existing station and 
depot facilities in an adequate and proper manner. 

The particulars complained of in the petition are that: (a) The sta- 
tion building is inadequate to accommodate the passengers awaiting the 
arrival of trains. (b) The station platform is inadequate for the safety 
of passengers arriving and departing on said trains at the Lakewood depot. 
(c) The platform portico does not adequately and properly accommodate 
and protect the passengers awaiting the arrival of trains and the pas- 
sengers arriving and departing on said trains. 

An answer to the petition was filed by the Railroad Company, which 
denies the matters complained of and alleges that the stational facilities at 
Lakewood furnish safe, adequate and proper service at all times. Hear- 
ings were held on notice to the Railroad Company. 

The jurisdiction of the Board in this matter is contained in section 
17, subdivisions (b) and (c) of the Public Utility Act (P. L. 1911, p. 
378) and supplements thereof and amendments thereto, which provide 
that the Board shall have power, after hearing, upon notice by order in 
writing, to require every public utility as therein defined : 

(b) To furnish safe, adequate and proper service and to keep and 
maintain its property and equipment in such condition as to enable it to 
do so. (c) To establish, construct, maintain and operate any reasonable 
extension of its existing facilities where, in the judgment of said Board 
such extension is reasonable and practicable and will furnish sufficient 
business to justify the construction and maintenance of the same, and 
when the financial condition of the said public utility reasonably warrants 
the original expenditure required in making and operating such extension. 

That the Railroad Company is a public utility and is required to make 
and keep its stational facilities safe and adequate for the service of its 
patrons is not questioned. Whether the present facilities are safe and ade- 
quate is a question of fact to be determined by the Board. 

The Company contends, however, that the Board has not the power to 
determine how and by whom these premises may be used by public and 
private conveyances to accommodate its passengers while on the premises. 
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The Railroad Act of this State (P. L. 1903, p. 645, sec. 22, p. 657) 
provides that any Railroad Company may erect a fence or other enclosure 
around its stations so as to prevent persons other than passengers from 
coming near its trains, and may exclude from such enclosures all persons 
except travelers. 

This provision was construed by the Court of Errors and Appeals 
of this State in Thompson’s Express and Storage Co. v. Mount, g1 N. J. 
Eq. 497, where it was held that the Railroad Company could give an ex- 
press company an exclusive right to operate hacks and omnibuses on its 
premises where it was not under a public duty to serve all who came and 
that the company had express statutory authority to exclude all except 
travelers. Following this case to its logical conclusion a Railroad Com- 
pany may exclude all conveyances from its premises. This would make 
it necessary for intended passengers coming in public or private convey- 
ances to alight outside the fence or other enclosure. 

If the Railroad Company may exclude public and private conveyances 
from its premises it nevertheless follows that when the Company permits 
public and private conveyances on its premises for the accommodation of 
its passengers, it must do so in such manner as to furnish safe, adequate 
and proper service. It cannot give the exclusive rights to expressmen or 
hackmen to enter upon its premises for the accommodation of its express 
business or its passenger business; such rights should not be so exclusive 
as to render service inadequate or improper. 

In this case the Company has not attempted to exclude, but permits 
all to use the plaza adjacent to the station, and it may be required to keep, 
maintain and regulate the use of this property in such a manner as to 
enable it to furnish safe, adequate and proper service. 

We think it follows that the Board has power to order the Company 
to remedy the conditions complained of if it is reasonably possible to do so. 

The main question in issue here is the location of private vehicles, 
hotel buses and taxis on the premises of the Company. Without such 
location confusion, disorder and danger to the passengers of the Company 
exist and the service furnished, therefore, becomes unsafe, inadequate and 
improper. 

Upon consideration of the evidence, the Board has developed a plan 
which it deems it desirable to submit for the consideration of the parties to 
this controversy for the use of the plaza adjacent to the station by private 
vehicles, hotel buses and taxis. This plan will involve the opening of a 
passageway in the port cochere and the construction of a four-foot con- 
crete walk extending about twenty-five feet from the northerly side of the 
station for the accommodation of passengers, otherwise no structural 
changes are necessary. The plan is indicated upon a blue print filed here- 
with and it is recommended that it be given a trial for a reasonable time, 
after which these proceedings may be reopened on application of any of 
the parties for further consideration by the Board. 





The maker of a promissory note cannot ordinarily defeat it on the 
ground that the officer of the payee corporation who indorsed the note 
lacked authority to do so.—Citizens’ State Bank v. Skeffington, N. D., 196 
N. W. 953. 
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IN RE PUBLIC SERVICE ELECTRIC CO. ET AL. 


(Board of Public Utility Commissioners, May 22, 1924). 
Merger and Consolidation of Electric and Gas Companies—Exchange of Stock. 


In the matter of the petition of the Public Service Electric Company, 
United Electric Company of New Jersey, and Public Service Gas Com- 
pany for approval of merger and consolidation. Also in re proposed ex- 
change of no par for outstanding capital stock of Public Service Railway 
Company. 

Mr. Frank Bergen, Mr. E. W. Wakelee and Mr. G. H. Blake, for the 
Petitioners. 

Mr. Edward Hopkinson, Jr., for Drexel & Co. 

Mr. John Wahl Queen for the Board. 

Mr. John P. Petty, Deputy Chief Eng., for the Board. 


THE BOARD: The petition in the matter of the merger and con- 
solidation of the Public Service Electric Company, United Electric Com- 
pany of New Jersey and Public Service Gas Company shows that Public 
Service Electric Company, United Electric Company of New Jersey, and 
Public Service Gas Company, corporations under the laws of this State, 
“are desirous of merging” the said three corporations, “their property, 
right, privileges, franchises and corporate existence into a corporation to 
be known as Public Service Electric and Gas Company, subject to the 
duties, obligations and liabilities of Public Service Electric Company, 
United Electric Company of New Jersey, and Public Service Gas Com- 
pany, under and by virtue of an Act of the Legislature of the State of 
New Jersey entitled, ‘An act concerning corporations (Revision of 1896)’ 
and the Acts supplementary thereto and amendatory thereof. The petition 
further shows: 

“That their directors have made and entered into an agreement of 
consolidation . . . and have called the necessary meetings of the 
stockholders as required by law to consummate the same. ‘That such 
merger is a step necessary to the consummation of a contemplated financial 
program” more fully set forth in exhibits attached to the petition. The 
agreement of consolidation attached to the petition made the eighth day of 
April, 1924, sets forth, among other things, the following: 

Public Service Electric Company, a corporation, was organized under 
an Act of the Legislature of the State of New Jersey entitled “An Act 
concerning corporations (Revision of 1896).” The United Electric Com- 
pany of New Jersey, a corporation, was organized March 4th, 1899, under 
said Act, and Public Service Gas Company, a corporation, was created 
April 4th, 1873, by Chapter 543 of the pamphlet laws of said year. (In- 
corporated under the name of Oxy-Hydrogen Company of the United 
States ; name changed to Public Service Gas Company August 6th, 1909). 

That said corporations were created “for the purpose of furnishing 
light, heat and power for domestic and public use in the said State.” That 
“the respective boards of directors of the said corporations deem it ad- 
visable for the purpose of greater efficiency and economy of management 
and in order to be better able to carry on their business and discharge their 
public duties to merge and consolidate said corporations under and pur- 
suant to the provisions of an Act entitled ‘An Act concerning corporations 
(Revision of 1896)’ and the supplements thereto and amendments there- 
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of.” That said corporations “are hereby merged and consolidated into a 
single new corporation under the name of Public Service Electric and 
Gas Company.” That “the consolidated corporation shall have and pos- 
sess and may use, exercise and enjoy all the rights, powers, privileges and 
franchises of the said corporations, parties to this agreement.” That 
“all property, real personal and mixed, of the said corporations . . . 
shall vest in the consolidated corporation immediately upon the adoption 
of (the said) agreement.” 

That “the capital stock of the consolidated corporation is twenty mil- 
lion (20,000,000) shares of common stock of no par value; and three hun- 
dred thousand (300,000) shares of preferred stock of the par value of one 
hundred dollars ($100) each, two hundred thousand (200,000) of which 
shall be seven per cent. (7%) cumulative preferred stock, and one hun- 
dred thousand (100,000) of which shall be six and one-half per cent. 
(6%4%) cumulative preferred stock. All stock other than preferred stock 
shall be subordinate as to dividends and assets, as herein provided, to the 
preferred stock at any time issued and outstanding.” Said preferred stock 
being preferred both as to dividends and upon dissolution. 

That “the capital stock of Public Service Electric Company now 
outstanding, amounting to four hundred and thirty-two thousand five 
hundred (432,500) shares of the par value of one hundred dollars ($100) 
each, shall be exchangeable pro rata for four million three hundred and 
twenty-five thousand (4,325,000) shares of no par common stock of the 
consolidated corporation.” 

That “the capital stock of United Electric Company of New Jersey 
now outstanding, amounting to two hundred thousand (200,000) shares 
of the par value of one hundred dollars ($100) each, shall be exchangeable 
for two hundred thousand (200,000) shares ($100 par) of the seven per 
cent. (7%) cumulative preferred stock of the consolidated corporation.” 

That “the capital stock of Public Service Gas Company now out- 
standing amounting to two hundred and ten thousand (210,000) shares 
of the par value of one hundred dollars ($100) each, shall be exchange- 
able pro rata for two million one hundred thousand (2,100,000) shares 
no par common stock of the consolidated corporation.” 

That the remaining authorized capital stock may be issued for pur- 
poses authorized by law. 

The merger and consolidation, approval of which is sought, is but a 
means to an end. The consolidation is the first step in a larger plan for 
reconstruction of the entire plan of financing not only the merged Com- 
panies but the parent Company, Public Service Corporation, and a third 
subsidiary of the latter, the Public Service Railway Company. In order 
that the reason for this merger may be more apparent, it will be necessary 
to explain in this connection some of the antecedent facts with respect 
to the Companies’ history and relations. 

Public Service Corporation of New Jersey was incorporated under 
the Laws of New Jersey, May 6th, 1903, under a perpetual charter. The 
Company, through its subsidiaries, Public Service Electric Company, 
Public Service Gas Company, Public Service Railway Company, and 
Public Service Railroad Company, serves possibly three-fourths of the in- 
habitants of the State with electric light, gas and railway service. When 
it first began its corporate existence it was an operating company which 
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acquired by lease or otherwise the property of the utility corporations 
theretofore operating in its territory. On August 20th, 1907, it caused 
to be incorporated the Public Service Railway Company. Certain rail- 
way properties held by the corporation by lease or otherwise were leased 
to the Public Service Railway Company and all of the initial capital stock 
of Public Service Railway Company was issued to the Public Service Cor- 
poration. 

On October Ist, 1909, Public Service Gas Company was organized. 
It took over the gas property theretofore operated by Public Service Cor- 
poration under assignment of leases held by the latter corporation. On 
July Ist, 1910, Public Service Electric Company began operations, having 
taken over leases of electric property theretofore operated by Public 
Service Corporation, and all its stock was issued to the latter corporation 
with the exception of directors’ shares. Public Service Railroad Com- 
pany was incorporated and began operations on July 29th, 1913. 

All of these utilities, including the petitioners in this matter, have been 
since controlled and financed almost entirely by the Public Service Cor- 
poration. 

The original financial structure of Public Service Corporation did not 
contemplate financing on the enormous scale now required to meet the 
rapidly growing requirements of the communities now served by its sub- 
sidiaries and is not sufficiently elastic to permit of adequate financing 
now urgently needed by the Gas Company and particularly by the Electric 
Company. Aside from stock issues, the principal funded debt of Public 
Service Corporation is as follows: 

(a) Perpetual interest bearing certificates issued under the pro- 
visions of a mortgage and agreement of pledge between Public Service 
Corporation of New Jersey and Fidelity Trust Company, made on the 
first day of June, 1903, secured by which there were outstanding January 
Ist, 1924, substantially $19,220,000 par value of these six per cent. per- 
petual interest bearing certificates. Under this mortgage and agreement 
there are pledged $47,479,000 out of a total of $48,729,000 par value of 
common stock of Public Service Railway Company, subject to the pro- 
vision of lease-holds and the prior lien of its own funded and unfunded 
obligations, and also substantially $19,737,000 of the common stock of the 
United Electric Company of New Jersey, together with certain other 
securities not necessary to enumerate. 

(b) General mortgage five per cent. sinking fund fifty year gold 
mortgage bonds dated October Ist, 1909, authorized amount $50,000,000, 
all issued. Under the lien of this mortgage there are pledged the equity 
in the securities pledged to secure the perpetual interest bearing certificates 
above enumerated and in addition thereto certain stocks of Public Service 
Railroad Company, $1,250,000 of the common stock of Public Service 
Railway Company, certain stocks of the New Jersey and Hudson River 
Railway and Ferry Company, about $25,000,000 par value of the common 
stock of Public Service Electric Company, substantially $21,000,000 of 
capital stock of Public Service Gas Company, and the stocks of certain un- 
derlying companies, also the leases of Public Service Corporation of the 
underlying traction, gas and electric properties operated by the subsid- 
iaries hereinabove enumerated. Subject to the lien of this general mort- 
gage the underlying Companies leased by the corporation were leased by 
the latter corporation to the operating Companies. 
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Public Service Gas Company was a party to this general mortgage 
and all of its property is pledged to secure the bonds issued thereunder. 

Article 1, 4,—sections (a), (b) and (c)—of the mortgage provides, 
among other things 

(a) That bonds under this mortgage, after the original issue, may 
be drawn down to pay for extensions of property and business of the 
Public Service Corporation, Public Service Gas Company, or leased Com- 
panies, and to pay for additional shares of capital stock of Public Service 
Railway Company and of the Public Service Gas Company (Public Ser- 
vice Electric Company not then being in existence), which may, after the 
original issue provided for in said mortgage, be issued to pay for new 
property or for additions to or extensions or betterments of plants and 
which stock shall be pledged and deposited under said mortgage. It was 
further provided that no shares of stock in addition to those then issued 
by Public Service Railway Company (except in the performance of the 
consolidation agreement whereby Public Service Railway Company was 
formed) or by the Gas Company shall hereafter be issued unless immedi- 
ately upon and after the issue thereof all such shares . . . shall be 
delivered to and deposited with the trustee hereunder subject to the terms 
and provisions of said mortgage. 

(b) Exclusive of the $14,000,000 par value of general mortgage 
bonds pledged under the twenty year secured seven per cent. gold bond 
mortgage there are outstanding in the hands of the public $31,953,000 par 
value of bonds secured under this mortgage. 

(c) Twenty year secured seven per cent. gold bonds. This issue is 
secured by a deposit of $14,000,000 par value of general mortgage five 
per cent. sinking fund bonds referred to in (b) and by the deposit of $5,- 
000,000 of common stock of Public Service Electric Company. There 
were outstanding in the hands of the public $9,500,000 of these bonds on 
January Ist, 1924. 

The difficulties of financing Public Service Corporation and its sub- 
sidiary utilities by reason of the limitations contained in the instruments 
and agreements under (a), (b) and (c) hereinabove recited were set forth 
by Mr. McCarter (President of this group of Companies) in his testi- 
mony in this matter (testimony, pp. 7 to 12 inclusive). [Testimony 
quoted ]. 

Exhibit P-2, which is appended to this report, sets forth more con- 
cretely certain provisions of the proposed new financing so far as per- 
tinent to a consideration of the petition in this matter: 

“Upon study it was agreed by all of us that it was a comprehensive, 
far reaching plan that if adopted, would put these companies in a posi- 
tion where they could finance not only this year but from year to year as 
the exigencies of the business require. It was agreed by all of us that 
their plan was very much better, more modern and more comprehensive 
than any of the plans that we had prepared in our own office looking 
toward the accomplishment of the same end. 

“The plan contemplates the merger of the electric company, the gas 
company and the United Electric Company into a new corporation to be 
called the Public Service Electric & Gas Company. That this new cor- 
poration when it comes into existence, if it does, as a result of the merger, 
will execute a mortgage of modern character, an open-ended mortgage, 












a— = FR ec FR (FH ote OO eh (Oe pete CUCULlCl UCC 


mh 


rr TA 





IN RE PUBLIC SERVICE ELECTRIC CO. 175 


available for the sale of bonds with equal security in series from time 
to time, but subject to very careful restrictions to be contained in the 
mortgage itself along the best developed modern thought. I said there 
were fifty million dollars of bonds of the old general mortgage of the cor- 
poration outstanding which must be gotten out of the way if this plan can 
be put through. Of that fifty million dollars of bonds which have been 
issued, there are approximately thirty-two million dollars in the hands of 
the public generally. There were thirty-six million dollars, but four 
million dollars have been bought in under the operation of the sinking 
fund provided for by that mortgage and are now owned by the Company 
subject to the provisions of that fund. The remaining fourteen million 
dollars of bonds are issued but have never been sold by the Company but 
are deposited as part security for the outstanding issue of ten million 
dollars of the corporation’s seven per cent. notes. It will be necessary to 
remove these notes by calling them and cancelling them so as to free that 
fourteen million dollars of bonds. 

“There are owned by the corporation and deposited as collateral 
security under the mortgage securing the general mortgage bonds, a 
variety of bonds aggregating some seven or eight millions of dollars in 
present market value.” 

(Stated more accurately in Exhibit P-16 as $6,862,387.61, market 
value on April 5th, 1924). 

In the general plan as outlined and set forth in more detail in ex- 
tracts from Exhibit P-2 appended to this report, it is provided that the 
proposed Electric and Gas Company is later to pledge its property under a 
5% per cent. mortgage and the bonds contemplated to be issued thereun- 
der (in the amount of $31,978,000) are to be turned over to the Public 
Service Corporation; in exchange therefor Public Service Corporation is 
to turn over to the proposed consolidated Company securities of underly- 
ing Companies having a market value of $6,862,387.61 and to give its ob- 
ligation for the difference, unsecured, the latter obligation to bear interest 
at the rate of 5 percent. Furthermore, that the capital stock of the United 
Electric Company of New Jersey, now bearing 5 per cent. guaranteed divi- 
dends, is to be exchanged for an equal amount of 7 per cent. cumulative 
preferred stock of the consolidated corporation. With respect to the ex- 
cess of one-half per cent. in interest rate borne by the 5% per cent. bonds 
of the proposed consolidated utility over. the interest rate of five per cent. 
proposed to be paid on the obligation of the Public Service Corporation 
proposed to be exchanged in part therefor, the Board does not consider 
this proposition to be reasonable. The Public Service Corporation should 
pay the same interest rate on its unsecured obligation to the new Company 
that the latter binds itself to pay on the bonds secured by a mortgage on 
its own property. The Board finds that the Public Service Corporation 
shall pay interest at the rate of five and one-half per cent. per annum on 
its unpaid obligations to the new Electric and Gas Company if and when 
this portion of the plan becomes effective. 

With respect to the increase of 2 per cent. in the dividend rate of the 
new preferred stock, the Board might hesitate to permit this increase in 
dividend to become effective were it not for the fact that substantially the 


only party at interest in this matter is Public Service Corporation, which 
owns practically the entire stock of the three petitioners, and a dividend is 
































> 2 " - a 
til ne = 


























176 THE NEW JERSEY LAW JOURNAL 


payable only if earned and is not in the nature of a fixed obligation, where- 
as the 5 per cent. on the present stock is a fixed rental for this property, 
and as such ceases to exist if and when the consolidation becomes effec- 
tive. 

With respect to the exchange of no par common stock of the pro- 
posed consolidated Company for the $43,250,000 of par value of the Pub- 
lic Service Electric Company and of the $21,000,000 par value of capital 
stock of the Public Service Gas Company, upwards of $60,000,000 par 
value of these stocks have been authorized to be issued by this Board to 
reimburse the respective Companies for the actual outlay of capital in ex- 
tensions and improvements of the property of said Companies or of Com- 
panies held by lease by the respective utilities. This is the sole evidence 
of value submitted by the petitioners, to enable the Board to pass upon this 
issue of securities. The Board has no facts showing conclusively the value 
of the entire properties proposed to be merged and will, therefore, not 
pass upon or validate any values beyond those to be represented by securi- 
ties, approval of which has been already given, nor is it necessary to do 
so in the proceeding. 

Under the law, future rates must be based solely upon the fair value 
of the property as determined from time to time and not upon the sum of 
the securities of the proposed Company and the securities of the under- 
lying leased properties. 

Mr. Thomas S. Gates, a partner in Drexel & Company, and J. P. 
Morgan & Company, two prominent banking firms testified as to the 
merits and competency of the proposed plan of financing and the ad- 
vantages thereof to the petitioning utilities. His pertinent testimony is 
quoted below. [Testimony quoted]. 

This testimony indicates the advantages in the matter of financing 
the petitioning utilities over which the Board has control and demon- 
strates the advisability of favorable action by the Board in this matter. 
The antecedent circumstances in the instant case reveal underlying leased 
Companies in which gas, electric and traction properties are in one cor- 
porate ownership and leased so far as the electric property is concerned 
to Public Service Electric Company, so far as the gas property is con- 
cerned to Public Service Gas Company, and so far as the railway property 
is concerned to Public Service Railway Company. In this situation, there- 
fore, it is difficult to reform the capital structure of the Companies other- 
wise than by the creation of a new Company to accomplish that purpose. 

Insofar as accounting and rates are concerned, the consolidated Com- 
pany will be required to separate all of its operations and to set forth in 
complete detail all facts with respect to capital invested for extensions and 
improvements to retirements, operating revenues, expenses and physical 
data with as full detail for each department as under present conditions, 
the only difference being that possibly new issues of corporate securities 
for common purposes may be set up on one balance sheet. As a basis for 
rates of either the electric department or the gas department, the well 
settled rule as to the fair value of property used and useful will control. 

We have examined the charters of the merging corporations as 
amended and find that the corporations are organized for the purpose of 
carrying on business of the same or a similar nature. We also find that the 
merging corporations are such corporations as may merge or consolidate 
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under the statutes of this state provided for such purposes and that the 
procedure provided by these statutes has been followed. 

The Board also finds and determines, upon the evidence, that the 
merging or consolidation of these corporations properly conserves the 
public interests, and that the application for such merger or consolidation 
should be, and the same is, hereby, approved with the following provisions, 
that: (1) The value of this property, other than that represented by 
securities heretofore issued with the approval of this Board, has not been 
proven or determined. (2) Each of the merging and consolidating Com- 
panies shall file a report (in the form of the annual reports) covering 
operations from January Ist, 1924, to the effective date of the merger and 
consolidation herein approved, and the new Public Service Electric and 
Gas Company shall likewise file a report covering its operations in each 
department (gas and electric) from the effective date of the merger, and 
consolidation herein approved up to and including December 31st, 1924. 
(3) That all books of account and other records of the merging Com- 
panies shall be turned over to the consolidated Company. A certificate 
will issue accordingly. 


The application of Public Service Railway Company for the creation 
of no par stock in lieu of its present stock is part of a larger program of 
refinancing recited above and is therefore included in the same decision. 
This application, made under the laws of 1924, asks the Board’s approval 
of the issue of 500,000 shares of no par stock for the present authorized 
issue of 500,000 shares of a par value of $100 each of the petitioner. The 
sole effect of the application is to remove the naming of a par value of the 
share. The object of the Company in asking this change was stated in the 
testimony as follows: 

“Q. Who is the owner of this stock? A. Public Service Corporation 
of New Jersey. What will happen? Its position will be the correct posi- 
tion, five hundred thousand shares without par value instead of five 
hundred thousand shares of a par value of $100 each. And then the total 
capitalization of the railway company is one hundred million dollars plus 
this stock, whatever it may be worth. If the value of the property is 
$110,000,000 that is worth ten million dollars. If it is worth eighty-two 
million dollars, it isn’t worth anything. 

“Q. And if it is worth one hundred and seventy-five million dollars 
it is worth considerable? A. It is worth what it is worth. It seems to me 
to be in everybody’s interest it should be done. 

“Q. It is purely an exchange between the corporations, inter-com- 
pany? A. That is all. No change whatever.” 

The Board being satisfied that the approval of this application is in the 
public interest, hereby approves the same. A certificate will issue accord- 


ingly. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


Reed v. Merchantville Water Co—On complaint of J. W. Reed 
against the Company in the matter of extension of service. The complain- 
ant had applied for service to a residence in the place and to another 
shortly to be constructed in Pensauken township, which would require 
730 feet of main and on streets to a large extent ungraded; the extension 
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would require an investment of $1,400. The Board: “Under the general 
rules approved by the Board, an extension will be run if the applicant 
deposits the cost of the main less 3.5 times the anticipated revenue. This 
would amount to $1,200. Refunds would be made to the depositor from 
time to time on the same basis, that is, $3.50 would be refunded for each 
dollar of additional revenue. The main cannot, however, be extended the 
full distance without completing the grading of the streets and the Board 
would not be justified in requiring the Company to place the main the 
full distance under such conditions. The main could be extended a dis- 
tance of about six hundred feet from the dead end in Forty-second street, 
along 42nd street, eastward along Conover street as far as the grade per- 
mits, to a point approximately 150 feet west of 45th street. This would 
require a deposit of $970. If the applicant desires to make this deposit, 
the Board stands ready to require the Company to proceed with the work; 
otherwise the case will be dismissed.” Decision March 24, 1924. Mr. H. 
B. Rudderow for the Company. Mr. J. W. Reed for Complainant. 


In re Atlantic City Electric Co., et als—Application for merger by the 
Atlantic City Electric Co., Cape May County Electric Co., Cape May 
Light & Power Co. and West Jersey Electric Co., all located within a com- 
paratively short distance of Atlantic City. The Atlantic City Electric 
Company had a large modern power station which, by means of transmis- 
sion lines built during the past year or more, was able to serve all of the 
communities heretofore served by the four smaller Companies with which 
it is merging in a more economical manner than would be possible should 
each Company continue to operate independently. Accompanying the peti- 
tion was a merger agreement wherein it was provided that certain amounts 
of cash and certain shares of stock, without nominal or par value, are to 
be given to the stockholders in each of the four smaller Companies, and 
that to each holder of one share of common stock in the Atlantic City 
Electric Company there was to be given ten shares of new stock (without 
nominal or par value), and to each holder of preferred stock one share of 
the new preferred stock (also without nominal or par value). This new 
preferred stock would be entitled to cumulative dividends at the rate of 
$6.00 per share per annum and have certain preferences over the common 
stock with respect to the distribution of some assets. 

It was contended that the Board was not interested in the values of 
the various properties to be merged, but indicated that the merger plan 
was based upon appraisals of the various properties involved. But in the 
Board’s decision dated February 8, 1924, in the matter of the application 
of the Eastern New Jersey Power Company for the approval of merger, 
mortgages, issuance of securities, etc., the Board had indicated the neces- 
sity of stating the value which should be assigned to stock without nomi- 
nal or par value, the issuance of which it approved. The Board, accord- 
ingly, in this case caused an investigation to be made by its engineers of 
the values of the properties of the various Companies involved. On a brief 
review of the issues the Board said: 

“The Board finds that a disproportionate amount of stock and cash 
is proposed to be given to the stockholders of the several merging Com- 
panies—unless equalized by the cancellation of a part of the indebtedness 
to the American Gas & Electric Company. In view of the unity of owner- 














mien TS ee, a a ae 2 “ee” aed: Bek ke 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 179 


ship of the equity in each of these merging Companies by the same inter- 
est, i. e. the American Gas and Electric Company, the Board will make 
no definite requirement with respect to this matter and the merger, as 
requested, will be approved on the basis indicated and a certificate will 
accordingly issue. The Company is required to file within ninety days 
from date, and within sixty days after the actual merger—in order to 
complete the Board’s record—a consolidated balance sheet with such 
explanation as may be pertinent of the differences as shown therein from 
the consolidated balance sheet appended hereto.” [This balance sheet 
showed total assets of all the Companies $9,157,230.14]. Decided April 
16, 1924. Mr. John J. Treacy, Mr. Neil A. Weathers and Mr. Philip C. 
Kemp for the Companies. 


In re Cooper's Hill Water Co.—Application for approval of franchise 
granted by the Borough of Woodbury Heights. The borough passed an 
ordinance on Nov. 14, 1921 granting a franchise to Henry Schember to 
operate a water plant in the western portion of the borough, and the 
Board held the ordinance void by a decision July 2, 1923. Following this 
the Cooper’s Hill Water Co. was organized in accordance with the bor- 
ough’s consent. The new franchise authorizes the use by it of all the 
streets and highways located in the Borough of Woodbury Heights lying 
west of the center line of Fourth street. The Woodbury Heights Water 
Company, at the hearing on March 11th, objected to the approval of the 
franchise, and requested an adjournment in order to allow the contending 
parties to come to an agreement as to the limitations of the ordinance. 
At the hearing, on March 31st, 1924, the Woodbury Heights Water Com- 
pany stated that it would withdraw its objections if the approval of the 
franchise by the Board was limited to the approval of so much of the ter- 
ritory covered by the franchise of the Cooper’s Hill Water Company 
as was bounded by the following: [giving streets and boundaries]. The 
Board decided to approve the franchise of the Cooper’s Hill Water Com- 
pany with a proviso that the operations under it shall be restricted to the 
area lying generally west of Second street. Counsel for Woodbury 
Heights Water Company objected to the terms of the consent authorizing 
the formation of the Cooper’s Hill Water Company because that consent 
authorized the formation of the Water Company to supply “Woodbury 
Heights and vicinity.” But the Board said it did not believe that the terms 
of the consent would operate disadvantageously to the Woodbury Heights 
Water Company. The terms of the franchise ordinance itself would de- 
termine the rights of the new Water Company. Decision April 16, 1924. 
Mr. David O. Watkins and Mr. Oscar B. Redrow for the Company. 
Mr. Edward I. Berry for Woodbury Heights Water Company. 


In re North Jersey Rapid Transit Co.—Application of Henry N. 
Parmelee, Receiver of the Company, for approval of increased fares and 
operation of one man cars. Applicable to the townships of Ridgewood, 
Hohokus, Saddle River, etc., in Bergen county. The company was organ- 
ized in 1911, and operated by a Receiver since April, 1912. Besides earn- 
ing no interest for the bondholders, and no salary having been paid to the 
officers or Receiver, there was an actual deficit in 1920, 1921 and 1923. 

The Board: “The question naturally arises as to how the Receiver 
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has been able to operate the road during the last five years with an actual 
operating loss. The explanation of this is found in the fact that during 
the period from 1913 to 1918, inclusive, the revenues were sufficient to 
meet the operating expenses and also pay taxes. In 1919 the Company 
failed to collect sufficient to pay operating expenses and taxes by the 
amount of $3,345.74. The excess of revenue over cost of operation dur- 
ing the first few years of the receivership has been used in operating the 
property during the last five years, but this surplus has now been used up 
and the moneys are not available with which to meet, in the future, oper- 
ating expenses in excess of the actual revenues. . . . Representatives 
of the municipalities who appeared at the hearing stated in general that 
the road was needed for the proper service of the territory through which 
it runs and, in the opinion of the Board, if the road is to be continued in 
operation and maintained, the Receiver must be allowed to charge a rate 
of fare sufficient to provide the necessary revenue. The Board will, there- 
fore, allow the new rates to become effective May 10, 1924.” Decision 
Apr. 25, 1924. Mr. William B. Gourley for Petitioner. 


American Agricultural Chemical Co. v. The Middlesex Water Co.— 
Complaint by the Williams and Clark Works of the American Agricul- 
tural Chemical Company that the Middlesex Water Company rendered 
a bill amounting to $5,348.39 for water service covering the period from 
April Ist to July Ist, 1923. It was alleged by Complainant and not denied 
by the Water Company that the bill was far in excess of any bill previous- 
ly rendered for a corresponding period. There did not appear to have 
been during the time the water was supplied any departure from the usual 
activities of the plant which would cause the use of an exceptional quantity 
of water. Upon receipt of the complaint it was referred to the Board’s 
inspector, who, finding no material error in the meter or in the Company’s 
accounts, assumed that the water had passed through the meter, but that 
in view of the extraordinary quantity registered it would be unreason- 
able to charge for it at the rate applicable to the normal use. He, there- 
fore, suggested that the Complainant pay on the basis of a normal con- 
sumption the sum of $1,100, and on the excess beyond this the cost to 
the Company of pumping and distribution, estimated at $1,382. This 
would make a total of $2,482 instead of $5,348.39 claimed by the Water 
Company. This compromise was not accepted, and the matter was brought 
on for hearing. 

The Board: “The issue does not appear to be one the Board can de- 
termine. While the Board has been willing to assist the parties to the 
controversy in attempting to reconcile the differences between them, it 
cannot act beyond the limits of its authority. . . . The hearing has 
not developed any facts on which the Board could base a finding as to how 
much water was delivered if the quantity billed is rejected. Ordinarily, 
when no material inaccuracy is disclosed in a meter and no error found 
in a Company’s record a bill based on the registration of the meter should 
be paid. To require bills to be rendered on customers’ estimates of use, 
instead of the registrations of accurate meters, would result in a chaotic 
condition in the relations between public utilities and their customers. This 
of course does not mean that complaints alleging overcharge should not be 
investigated and errors, if found, corrected. . . . In a similar case, 
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the Board held a water company should not discontinue service in an at- 
tempt to enforce payment of its account. (Hirsch v. Plainfield Union 
Water Company, Board’s Reports, Vol. 5, p. 96). The Board holds that 
the same principle applies in the present case. It seems to the Board, how- 
ever, that with service continued the Complainant should pay the company 
$1,100, this being practically the amount of the bill for the preceding 
quarter, which bill is not questioned. This will leave subject to agree- 
ment or suit the question of the Complainant’s liability for any additional 
amount.” Decision May 6, 1924.. Mr. Horace R. Lamb for Complainant. 
Mr. Foster M. Voorhees for the Company. 


In re Plainfield-Union Water Co.—Application for increase of rates. 
After a long review of the situation the Board concluded : 

1. That the value of the property of this company for the purpose of 
determining rates as of December 31st, 1923, is $3,337.000. 

2. That a fair gross return for this company to receive on said valu- 
ation subject to the provision that the service rendered by it shall be safe, 
adequate and proper, is $250,000. 

3. That the rates filed by the petitioner are unjust and unreasonable 
and are disapproved. 

4. That the petitioner shall be afforded relief by increased rates. 

5. That the service has not been up to the standard of being reasona- 
ble, sufficient and adequate and that the value of the existing service is best 
reflected by deducting ten per cent. from the schedule of rates hereinafter 
set forth, which schedule, as indicated, is based upon normal service. 

6. That the following schedule of rates is just and reasonable. 

7. That whereas the Board issued an order effective March toth, 
1917, that all water utilities own all meters measuring water on premises 
supplied by them, this company shall not apply the metered rates herein 
established in any case where it does not own the meter. 

8. That the rates under Sections A, B and C of this schedule shall 
become effective with the bills rendered July Ist, 1924, and be subject to 
a uniform discount of ten per cent. until such time as the company shall 
have given satisfactory evidence that it is rendering safe, adequate and 
proper service to both public and private consumers. Abrogation of this 
discount to be made the subject of formal application to the Board. De- 
cision May 20th, 1924. Mr. W. M. Wherry and Mr. Foster M. Voorhees 
for the Petitioner. Mr. Charles A. Reed, Mr. Leighton Calkins and Mr. 
Charles E. Loiseaux, Mayor, for City of Plainfield. Mr. W. L. Hetfield, 
Jr., for Borough of North Plainfield, Township of North Plainfield, and 
Township of Scotch Plains. Mr. Paul Q. Oliver for Town of Westfield. 
Mr. Frank H. Sommer for Township of Cranford, Borough of Garwood, 
Borough of Roselle Park and Boro. of Fanwood. Mr. Joseph T. Hague 
for City of Elizabeth. Mr. Albert F. Bender for Township of \Linden. 
Mr. William J. Simpson for Borough.of Roselle. Mr. B. C. Austin for 
Township of Cranford. 





In an action for death of pedestrian on street, testimony that when 
witness saw truck it was going “fast” was too indefinite, without anything 
to indicate the rate of speed, to warrant a finding of negligence—Whalen 
v. Mutrie, Mass., 142 N. E. 45. 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 





FInNEs TO HUMANE Society CONSTITUTIONAL. 


In an action for the recovery of a fine collected by the city of New 
York upon a conviction for cruelty to animals, it was claimed by the city 
of New York that the article of the Penal Law which made provision for 
the payment of all fines collected for such offenses to the Society for the 
Prevention of Cruelty to Animals violated sections 9 and 10 of article 8 
of the Constitution. These constitutional sections, in substance, make it 
unlawful for the State, or any of the political subdivisions thereof, to loan 
their money or credit to any individual, association, or corporation. 

The Supreme Court of New York, Appellate Division, First Depart- 
ment, affirmed the decision of Appellate Term, which allowed a judg- 
ment in favor of plaintiff to stand as originally granted by the Municipal 
Court. The case is reported as the American Society for Prevention of 
Cruelty to Animals v. City of New York, 199 New York Supplement, 728. 
Judge Merrell, writing the opinion of the Court, held the Act constitu- 
tional and said : 

“The plaintiff is rendering valuable public service. Its officers and 
agents are constantly engaged in work beneficial to the entire state and to 
all of the people thereof. Large sums of money are necessarily expended 
in connection with the rendition of such services, much of which would 
otherwise be necessarily expended by the state or by various municipalities 
therein. As a reward for such services and in part payment thereof, and 
as a reimbursement for money expended in a public service, the Legisla- 
ture has seen fit to enact the law under which the plaintiff seeks to recover 
the penalty in this action. The penalty paid by the person who violated 
the statute is not, strictly speaking, public money: It is not money raised 
by tax or paid for a license. The state never had any title thereto. The 
law which imposed the penalty gave it to the plaintiff respondent.” 


Arrest WiTHOUT WARRANT OF LiguoR CARRIER. 


In Kentucky some officers armed with a warrant to search a house 
for intoxicating liquor caught a culprit carrying a bottle, and on investi- 
gation he was found to be carrying five other bottles filled with whisky— 
in fact, according to the opinion of the Court, he was a sort of perambulat- 
ing barroom. In the case of Robertson v. the Commonwealth of Kentucky, 
decided by the Court of Appeals of Kentucky, and reported in 249 South- 
western Reporter, 1010, Chief Justice Sampson said: 

“By section 36 of the Criminal Code, a peace officer may make an ar- 
rest without a warrant when a public offense is committed in his presence. 
Transporting liquor on one’s person is a violation of the law—a public of- 
fense. When the officers saw the pint of whisky sticking out of the pocket 
of appellant they had authority to arrest him.” 


“OPERATING” AN AUTOMOBILE—INSURANCE POLICY. 


A policy of automobile liability insurance provided that it should be 
effective only while the car was being “operated” by the owner. An acci- 
dent happened while the car was being driven by one whom the owner 
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directed when, where, and how fast to drive it, the owner being a pas- 
senger therein. The insurer defended on the ground that the car was not 
being operated by the owner within the terms of the policy. In the case 
of Witherstine v. the Employers’ Liability Assurance Corporation, de- 
cided by the Court of Appeals of New York and reported in 139 North- 
eastern Reporter, 229, it was held that the insurer was not liable, and 
that, although the owner was directing the driving of the car, he was not 
operating it within the terms of the policy. This construction was based 
on the theory that the word “operated” was used in the same sense as in 
the Highway Law, relating to operation by chauffeurs, persons under 
18 years of age, intoxicated persons, etc. The opinion by Justice Pound 
said : 

“The word ‘operate’ is used throughout the statute as signifying a 
personal act in working the mechanism of the car. The driver operates 
the car for the owner, but the owner does not operate the car unless he 
drives it himself. If the meaning were extended to include an owner 
acting either by himself or by agents or employés, the provisions of the 
Highway Law would be replete with repetitious jargon. Obviously the 
word is used in the policy in the same sense in which it is used in the 
Highway Law.” 


WoRKMEN’S COMPENSATION—ASSAULT BY STRIKER. 


A proceeding was commenced under the New York Workmen’s 
Compensation Law by Sigmund Lampert to recover compensation for 
injuries. The State Industrial Board awarded compensation to the claim- 
ant, and their action was affirmed by the Appellate Division of the Su- 
preme Court. Lampert was employed by Charles F. Siemons, Inc., whose 
place of business was located at 134 West Thirty-Ninth Street, in New 
York City. In February, 1921, all the employés of this concern, with the 
exception of the department heads, went out on a strike. Lampert con- 
tinued to work, though he realized that it was dangerous for him to do 
so. The president of the company requested the general manager to ac- 
company Lampert to and from his home during the pendency of the strike. 
The general manager did this every day until the 28th of February, when 
for some reason he was detained at home. Lampert started from his 
home alone, and was waylaid by some of the strikers, who assaulted him, 
inflicting the injury for which compensation was claimed. The Court of 
Appeals of New York set aside the award of the Industrial Board and 
dismissed the claim. The case is reported in 139 Northeastern Reporter, 
278. Judge Crane wrote the opinion of the Court, and said: 

“The claimnant has been awarded compensation, as the State In- 
dustrial Board and the Appellate Division were of the opinion that these 
injuries arose out of and in the course of Lampert’s employment. That 
they arose out of his employment is conceded ; whether they were received 
in the course of his employment is the point in question. 

“Had there been no strike, Lampert’s employment would have ended 
when he left the factory at 134 West Thirty-Ninth Street. His work was 
indoor work as foreman of the operating room. There was no work for 
Lampert to do for his employer after he left the factory at night and be- 
fore he reached there in the morning. Therefore, all the authorities agree 
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that, while going to and from his work, Lampert, if injured, would not 
come under the Workmen’s Compensation Law. . 

“That he was in danger on the streets because of the strike is be- 
yond question, but the danger existed at all times, and not necessarily 
while Lampert was going to and from his work. He could have been 
assaulted by a striker on the streets while he was going from his home 
to do an errand or while going to the theater or to a dance or other place 
of amusement. If the limits of his employment can be extended under 
such circumstances to’ cover the distance between his home and the factory, 
why cannot those limits also be extended to reach any place and any 
activity in which the workman may be after working hours? . . . The 
statute says that an employé must be injured while in the course of his 
a In this case Lampert’s employment ceased when he left the 

actory.” ' 


OwneER PERMITTING INTOXICATED PERSON TO DRIvE Car. 


In a prosecution for manslaughter for causing the death of a pedes- 
trian resulting from driving an automobile while intoxicated, proof that 
the machine owned by accused was being operated by an intoxicated per- 
son while accused, who had control of the automobile, was sitting therein, 
was sufficient to charge accused with knowledge of the operator’s condi- 
tion, and accused was therefore guilty under a statute providing that a per- 
son who, while intoxicated, causes death in the operation of any vehicle, is 
guilty of a felony. Ex parte Liotard (Nev.) 217 Pac. 960. In this re- 
spect the Court said: 

“While it does not appear that petitioner gave Krites instructions to 
operate the car, it is an undisputed fact that the petitioner was present 
while Krites was at the wheel and while the engine was in action. Krites 
admits that he was at the wheel at the time of the tragedy. He was in con- 
trol of the car by consent of the petitioner. Petitioner is chargeable with 
knowledge of Krites’ condition. No one would contend that the owner of 
a car would not be liable for injuries resulting from his operating it while 
intoxicated. How, then, can he escape the consequence when he sits by 
and permits another, who is intoxicated to operate it? In civil actions the 
negligence of a chauffeur is imputed to the owner, when he is riding in 
the car at the time of the negligent act. Huddy on Automobiles (5th Ed.) 
sec. 629. 

“The reasoning which leads to this conclusion is equally applicable in 
the situation here presented. The public welfare, as well as sound logic, 
justifies the conclusion. The owner of a dangerous instrumentality can- 
not jeopardize the lives of others by placing it in the hands of one under 
the influence of liquor with permission to use it, or allow him to use it 
with his knowledge and approval, without becoming both civilly and crim- 
inally liable, when a statute such as the one in question controls. One who 
is so careless of the rights of others as to use a dangerous instrumentality 
while incapacitated by drink, or who permits others to do so, as here 
shown, invites the consequences. He must pay the penalty. In the case 
of Commonwealth v. Sherman, 191 Mass. 439, 78 N. E. 98, which is almost 
identical to this so far as the facts are concerned, the Supreme Judicial 
Court of Massachusetts disposes of the case in these brief words: 
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“Tn our opinion those facts warranted the inference that the owner 
knew and allowed his machine to be illegally run. The case so made out 
is a prima facie case only. It may be contradicted or explained. But, un- 
contradicted and unexplained, it does, in our opinion, warrant that infer- 
ence, and so makes out a prima facie case. 


’ 99 


TAXICAB OwNER LIABLE FOR Out-oF-Hours SERVICE. 


A person employed as a driver of a public taxicab, whose duties un- 
der his contract of employment usually ended at 6.30 p. m., and who on a 
single occasion, without being specially requested so to do, drives one 
of the vehicles of his employer, at about the hour of midnight, in trans- 
porting a passenger, the usual and customary fee for such service being 
collected by the driver, and the same being promptly paid to the employer, 
is engaged in the service of the master, and the same measure of re- 
sponsibility attaches to the master for the acts of the servant as though 
the service was performed during the regular hours of service, according 
to Korner v. Cosgrove, Ohio, 141 N. E. 267. In regard to this question 
the Court said: 

“The Court further instructed the jury that, in order for plaintiff to 
recover, they must find that Driscoll was at the time in the employ of 
the defendants and performing his usual duties as a taxicab driver. It 
was therefore claimed by defendants’ counsel that, inasmuch as the 
driver’s duties usually ended at 6.30 in the evening, the act was not com- 
mitted by him while performing his usual duties as a driver. Inas- 
much as Driscoll was a regular employee of the defendants, and this ser- 
vice was rendered by him while using one of the conveyances of the de- 
fendant, for which the usual fee was paid directly into the hands of one 
of the defendants, it would be ridiculously technical to hoid that the ser- 
vice was thereby rendered otherwise than in the performance of his usual 
duties. 

“Having found that the relation of carrier and passenger exists, it - 
only remains to determine and declare the duty owing by a common car- 
rier to protect passengers against insults and assaults by the carrier’s em- 
ployees and servants during the course of the transportation. 

“It is claimed by counsel for the defendants that the carrier can only 
be held responsible for negligent and careless driving, and that the carrier 
is not responsible if it has exercised ordinary care in selecting drivers who 
are competent and skillful in operating a taxi. This Court has recently 
declared in the case of Elliott v. Harding, 107 Ohio St. 501, 140 N. E. 338, 
that the owner of any motor vehicle may be held responsible for damages 
caused by an incompetent driver, known to be such by the owner. The 
instant case, however, is based upon a very different principle. The issues 
in this case are not confused or complicated by any such considerations 
as a troublesome or intoxicated passénger, or one who refuses to pay 
fare, or an altercation between a passenger and the servants of the carrier, 
neither is there any claim that the girl was the aggressor, or that her injury 
and damage are chargeable to her own acts or negligence. The act of the 
driver was unprovoked and was committed while discharging the duties of 
his employment, and while using the facilities and equipment of his em- 
ployer, and for which the employer received the compensation usually 
































SS ee a 





—— — 
ae 









ee ee tees 


186 THE NEW JERSEY LAW JOURNAL 


paid for such service. The facts therefore make the strongest possible 
case, and the injury and damages were of a most grievous character.” 


ARREST OF Narcotic DEALER WITHOUT WARRANT. 


In the case of Green v. United States (C. C. A. Eight Cir.), 289 
Fed. 236, the evidence discloses that for over a month prior to the arrest 
of the defendants they had been under surveillance by the narcotic agents, 
who had information that they had brought narcotics into Kansas City. 
The officers were also watching a certain drug store that was notorious as 
a rendezvous for drug peddlers, and during the time mentioned the de- 
fendant Lichtor was seen to drive up there in his car and engage in con- 
versation with the proprietor, then under indictment for dealing in nar- 
cotics. Their investigation further disclosed that the car the defendant 
Lichtor was using was licensed in the name of the defendant Green. 
There is evidence that on the day of the arrest the two defendants drove 
up to the drug store, and one of them went in. Later they were observed 
at a barber shop run by Green, where Lichtor spent part of his time. 
From there they proceeded in the car licensed in the name of Green, and 
drove to the drug store. Green alighted, carrying a grip, followed by 
Lichtor. At this point the officers stepped up, disclosed their identity, 
and placed them under arrest, and, putting them back in the car, started 
with them for the police station. Immediately the defendants began to 
talk about “fixing the matter up,” etc., so as not to be taken to jail, and 
exhibited and offered $250 to the officers, stating there would be more 
coming, if necessary. At the same time the officers inquired what was in 
the bag that was in possession of the defendants in the car, and they 
replied, “Nothing.” The officers requested them to open it. They com- 
plied, and a quantity of morphine and cocaine was found therein, which 
was afterwards used as evidence at the trial. 

In holding that the arrest of defendants without a warrant was justi- 
fied, the Court said: 

“Probable cause which will justify an arrest is reasonable grounds 
of suspicion, supported by circumstances sufficiently strong in themselves 
to warrant a cautious man in his belief that the person accused is guilty 
of the offense of which he is suspected. The evidence discloses that, in 
the case at bar, the narcotic officers had probable cause to warrant the 
arrest of the defendants, and, having made a legal arrest, they had the 
right to search and take from them narcotics, the mere possession of 
which, under the circumstances existing, constituted a felony. 

“Every search and seizure made by an officer without a search war- 
rant is not within the condemnation of the Fourth Amendment. It is 
the right and duty of the government to secure evidence of crime, even 
from the accused himself, if this can be done without violating his con- 
‘stitutional rights.’ Gould v. U. S., 255 U. S. 298, at page 301 (41 Sup. 
Ct. 261, 65 L. Ed. 647). 

“The right of the government to search the person of the accused for 
evidence of a crime, and discover and seize the fruits or evidence of the 
crime, has always been maintained under English and American law. 
Weeks v. U. S. 232 U. S. 383, at page 392 (34 Sup. Ct. 341, 58 L. Ed. 
652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177). Judge Hook said in 
Pritchett v. Sullivan (8 C. C. A.) 182 Fed. 480, 104 C. C. A. 624, that 
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public officers, especially charged with the enforcement of the law and 
preservation of the peace, may lawfully arrest without warrant and with- 
out view of the crime where they have reasonable grounds for believing 
that a felony has been committed. 

“Tt is not only the right, but the duty, of an officer making an arrest 
to take from the prisoner, not only stolen goods, but any article which may 
be of use as proof in the trial of the offense with which the prisoner is 
charged.’ From dissenting opinion in Newberry v. Carpenter, 107 Mich. 
567, 65 N. W. 530, 31 L. R. A. 163, 61 Am. St. Rep. 346. 

“*The rule of the common law, that a peace officer or a private citizen 
may arrest a felon without a warrant, has been generally held by the 
courts of the several states to be in force in cases of felony punishable by 
the civil tribunals.’ Kurtz v. Moffitt, 115 U. S. 487, at 504, 6 Sup. Ct. 148, 
at page 154 (29 L. Ed. 458).” 





A juror who does not believe that an attorney who takes a case for a 
contingent fee should receive anything is held to be so prejudiced as not 
to be qualified to sit in a case in which an attorney is employed on that 
basis, in the Texas case of Rhoades v. El Paso & S. W. R. Co. 248 S. W. 
1064, which is followed in 27 A.L.R. 1048, by a note on prejudice of a jur- 
or concerning contingent-fee cases or particular kinds of litigation or de- 
fenses as ground for a new trial. 
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SOME STATE NOTES. 


Frank Bergen, LL.D., the well- 
known Newark lawyer, was elected 
a Trustee of Rutgers College at the 
Spring meeting of the Trustees of 
that College on April 11th last. 

The law firm of McBride & 
Gedney, of East Orange has been 
dissolved, Mr. David A. McBride 
continuing practice at 34 Brick 
Church Plaza, and Mr. Stanley L. 
Gedney, Jr., at 525 Main street. 

Mr. Joseph Susskind, of New- 
ark, has removed his law offices to 
927 Broad St. 

Mr. Howard F. Barrett, of Madi- 
son, has removed his law offices to 
the Brittin Building. 

Ex-District Court Judge Charles 
H. Stewart, of Newark, has been 
tendered a testimonial by the Essex 
Co. Bar Association in the shape 
of a sum of money forwarded to the 
Newark Community Chest, with 
which the Judge was closely identi- 
fied. 


Mr. Francis Child, Mr. Stuart A. 
Young and Mr. John C. Howe have 
formed a law partnership in New- 
ark under the firm name of Child, 
Young & Howe, with offices in the 
Firemen’s Bldg. 

For the first time in Passaic 
county there were women (four in 
number) on a grand jury. They 
were drawn for the April Term by 
direction of Justice Black. 

Ex-Judge James J. McCarthy, of 
Jersey City, has become the counsel 
of the Port Tunnel Commission in 
place of State Senator Richards of 
Atlantic City. 

At the annual dinner of the Law- 
yers’ Club of Essex Co. on April 
26th, the guest of honor was Vice- 
Chancellor Church. The President 
of the Club, Mr. Albert W. Harris, 
was toastmaster. 

Mr. William P. Tallman, an at- 
torney of Phillipsburg, was married 
on May 2tst to Miss Lena N. Force 
of that city. 











On March 25th Rahway voted 
out the Commission Government 
and returned to former council- 
manic rule, the vote being 2,922 to 
981. But the officials have until 
next January I to serve. 

The annual meeting of the Mid- 
dlesex Co. Bar Association was held 
in the Court House in New Bruns- 
wick on April 1. Judge John P. 
Kirkpatrick was elected President ; 
J. H. Thayer Martin, of Wood- 
bridge, Vice-President and Walter 
C. Sedam, of East Orange, and 
Charles M. MacWilliam of Perth 
Amboy were re-elected as Secretary 
and Treasurer, respectively. 

Mr. L. DeWitt Taylor, of Belvi- 
dere, for the past forty-eight years 
an active member of the Warren 
County Bar, has closed his law of- 
fice preparatory to retiring from 
practice. He has not been in the 
best of health for some time. He 
expects to make his home after re- 
tiring in Buffalo, N. Y., where he 
has a married daughter. 

On April 7, when District Court 
Judge James V. Beam officially 
closed his term, he was presented 
at Boonton with a gold watch by his 
fellow-attorneys in Boonton. 

Prior to the meeting of the Sus- 
sex Courts for the April Term Mr. 
Justice Minturn wrote to the sher- 
iff that women should be placed on 
the grand and petit jury lists for 
the September term. Women had 
not been placed on the lists hereto- 
fore because of the lack of facili- 
ties at the Court House for mixed 
juries. 

On April 11 a testimonial dinner 
was given at the Karldon Hotel, 
Easton, to Senator Thomas Barber, 
of Phillipsburg, who was recently 
appointed Clerk in Chancery. It 
was attended by some 400 men and 
women. Prosecutor S. C. Smith, 
Jr., of Phillipsburg, was toastmas- 
ter. Addresses were by Judge 
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Harry Runyon, Senator Bright of 
Cape May county, Judge Thomas 
F. Meaney, of Jersey City, Wayne 
Dumont, of Paterson, Senator Case 
of Somerville and Vice-Chancellor 
Fielder. 





SUSSEX WELCOMES JUSTICE 
BLACK. 





On April 15th, at the opening of 
the Sussex Co. Courts, the Bar As- 
sociation of that county extended 
a welcome to Supreme Court Jus- 
tice Black, when he presided for the 
first time since his appointment to 
succeed Mr. Justice Minturn. Theo- 
dore Simonson of Newton, Presi- 
dent of the Association, made a 
short address, which was answered 
by Justice Black. A large basket 
of flowers was presented by the 
Association. Mr. Simonson said 
Sussex county welcomed Justice 
Black back, he having been Circuit 
Judge in Sussex several years ago. 
He said that in the interim there had 
been many changes in the county 
Bar and that only Thomas M. Kays 
and himself remained. Justice 
Black said he was glad to return 
to Sussex county. 





THE SWAYZE TESTIMONIAL. 





Accompanying the beautiful silver 
service presented to Ex-Justice 
Francis J. Swayze, noticed in our 
last number, was this inscription 
upon the silver tray: 

“Presented to the Honorable Fran- 
cis Joseph Swayze 
Circuit Court Judge 
1900-1 
Justice of the Supreme Court 
1903-1924 
by members of the bench and bar 
of New Jersey and other friends 
as an expression of their affection 
and esteem and 

in recognition of his eminent 

judicial services” 
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PROFESSIONAL ETHICS. 





The following question and ans- 
swer is reported by the Committee 
on Professional Ethics of the New 
York County Lawyers Association : 

Q.—An attorney, in behalf of a 
client, procured a judgment; an ex- 
amination of the judgment debtor 
and other witnesses in supplemen- 
tary proceedings failed to disclose 
property of the debtor; but by 
chance the attorney has learned of 
other litigation in which it appears 
by record evidence that others are 
secretly interested in the debtor’s 
business, so as probably to be re- 
sponsible for his debts. 

It seems probable also that there 
are other judgment creditors of the 
same debtor, ignorant of the facts, 
who have been unsuccessful in col- 
lecting their debts. 

The attorney does not make a 
practice of seeking employment to 
collect unsatisfied judgments. Un- 
der these circumstances, is it the 
opinion of the Committee that the 
attorney may, with professional 
propriety, seek to ascertain whether 
there are other judgment creditors 
of the same debtor, and when as- 
certained, to communicate with 
their attorneys of record for the 
purpose of seeking their codpera- 
tion in behalf of their clients, to in- 
stitute litigation to impose liability 
for the judgments upon those so 
secretly interested. 

Ans.—lIn the opinion of the Com- 
mittee, if the client’s interest, in 
the attorney’s judgment, lies in the 
cooperation mentioned, then there 
would not be professional impro- 
priety in so seeking it. The Com- 
mittee (answers No. 199 and 227) 
has heretofore disapproved a law- 
yer’s stirring up litigation by ac- 
quainting strangers or their attor- 
neys with rights unknown to them 
upon which litigation can be predi- 
cated in their behalf, save under ex- 
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ceptional circumstances, which may 
justify it in a special case. The 
promotion of the client’s interest 
may furnish the exception in the 
present case. 





SWEDEN TO GREET BAR. 





Announcement of the plans for 
the thirty-third Conference of the 
International Law Association of 
which the Earl of Reading, Viceroy 
of India, is President, to be held in 
Stockholm, beginning Sept. 8 next, 
has been made by the American 
branch of the Association. The 
Conference at Stockholm is to be 
held after the meeting of the Amer- 
ican Bar Association in London. 





NEW ASSISTANT ATTORNEY- 
GENERAL. 


On July 1 Mr. Theodore Backes, 
of Trenton, will become an As- 
sistant Attorney-General of New 
Jersey by appointment of Attorney- 
General Katzenbach. 

Mr. Backes was born in Trenton 
in 1873 and began the study of law 
in the Attorney-General’s Depart- 
ment under Mr. Stockton in 1890, 
and was admitted as an attorney in 
1898 and as a counselor in 1903. 
He was appointed Second Assistant 
Attorney-General by Edmund Wil- 
son, after the passage of a statute 
authorizing such appointment and 
which fixed no specified term. He 
resigned in November, 1917, to take 
up private practice. Mr. Backes is 
one of five brothers who are mem- 
bers of the New Jersey Bar, in- 
cluding Vice Chancellor John H. 
Backes. 








MORRIS CO. BAR MEETING. 


On May 13 occurred the annual 
dinner and election of officers of 
the Morris County Bar Association. 
The officers chosen were: Presi- 
dent, John M. Mills; First Vice- 
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President, Judge C. Franklin Wil- 
son; Second Vice-President, Oliver 
K. Day; Secretary, Frederick B. 
Cobbett ; Treasurer, Albert D. Hol- 
land; Trustees, Edward K. Mills, 
David F. Barkman, of Morristown; 
Lyman M. Smith, Seth H. Ely, of 
Dover ; James V. Beam, Edward A. 
Walsh, of Boonton. 

Supreme Court Justice Charles 
W. Parker, the guest of the club, 
spoke of the proposal that the coun- 
ty buy more land abutting on the 
Court House property on Ann 
street. Several other speakers held 
that the property should be acquired 
while it is in the market. 





BOOK NOTICE. 





THE REASONABLE OF THE Law, Etc. 
By Charles W. Bacon, of the 
New York Bar. With Introduc- 
tion by Prof. James A. Wood- 
burn, New York: G. P. Putnam’s 
Sons, 1924. Pp. 400. 

“The thesis of this book,” the 
author declares in the preface, “is 
stated in its title, and his purpose 
is to show how in changing the 
principles of right and justice have 
been applied by the exercise of rea- 
son to the changes in social and 
economic conditions and in men’s 
conceptions of these principles.” He 
says : ‘“The law in the United States 
of to-day, as in the England of Sir 
Edward Coke, is ‘the perfection of 
reason.’ Now and then the law is 
the application of reason to the 
problems of social control; the rules 
of law are founded upon the prin- 
ciples of right and justice that never 
change.” But he is thinking of the 
ideal law and of the fact that by the 
careful exercise of reason the rules 
of law are framed and applied to 
existing conditions and to new ones 
as they arise. He says that in the 
work an effort is made to show how 
in the progress of civilization the 
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reason has directed the extension 
of the rules and principles of law so 
as to satisfy the need and hopes of 
human beings who look to them for 
their welfare and protection. 

Professor Woodburn, in his 
preface, says: “This volume has its 
basis in history, which gives it a 
firm foundation. Human experi- 
ence has given us our law. We 
must, perforce, go to History to see 
how our law has come to be, and as 
its evolution is traced from age to 
age we are led to see how very nat- 
ural and reasonable it all is.” The 
author begins his book with the 
“Legal Basis of American Govern- 
ment.” There is a short chapter on 
the “Establishment of the Colonial 
Governments, the Government of 
the United States of the State and 
Territorial Governments, and of 
the New States,” quoting the lan- 
guage of learned Judges which ex- 
plain the origins and the formation 
of the several governments. 

Part II consists of a hundred 
pages in seven chapters on “Con- 
stitutional Law,” dealing with many 
subjects of general interest, histori- 
cal, social and political interest, and 
stating in the language of the 
Courts the reasons upon which the 
legal conclusions are arrived at. 
The third part is entitled “The 
American Common Law, an Un- 
written Law of Government,” and 
in this are treated the establishment 
and the enforcement of Common 
Law rules. Equity is called “A Law 
of Prevention” and the need of it 
and the operation of it are clearly 
explained with passages from the 
cases. Following this is an import- 
ant Chapter on the nature and the 
growth of International Law and 
its principles, and the final Chapter 
deals with statute laws and the rea- 
sons why they may be declared in a 
case between parties to be unconsti- 
tutional. There is a good index, 














MISCELLANY 


which includes the names of the 
cases cited, an important feature in 
the plan of the work addressed to 
students of history and the wel- 
fare of society as well as of the law. 
E. Q. K. 





OBITUARIES. 





Jupce Wiiiam H. Jerrrey. 


Former Common Pleas Judge 
William Howard Jeffrey, of Toms 
River, died on May 15 last at Kim- 
ball Hospital, Lakewood, following 
an operation for appendicitis per- 
formed the night before. He had 
been ill for a few days previous, 
but was at his office on Tuesday 
and Wednesday, and was also in 
Court on Wednesday, the 14th. 
That night he was seized with se- 
vere pains and his physician, Dr. 
I. J. Woodward, called in Dr. Har- 
old Disbrow of Lakewood. An 
operation was decided upon and he 
was hurried to Kimball hospital. 
Next morning when awake he was 
cheerful, but then death came very 
suddenly. 

Judge Jeffrey was the son of for- 
mer Sheriff Howard and Matilda 
Jeffrey of Cedar Creek (now La- 
noka Harbor), and the grandson 
of the late Judge William Jeffrey, 
of Bayville. The Jeffrey family for 
many years had been prominent in 
Ocean county. William Howard 
was born at Cedar Creek Feb. 12, 
1885. He attended the Toms River 
school and graduated from the 
High School, after which he took 
a course in what is now Rider Col- 
lege at Trenton. He remained in 
Trenton for some time, reading law 
and doing stenographic work with 
the law firm of Case & Cain. After- 
ward he went to Toms River to the 
office of T. J. R. Brown, then 
Prosecutor of the Pleas. After be- 
ing admitted to the Bar, at the Feb- 
ruary Term of the Supreme Court, 
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1911, he was made Assistant Prose- 
cutor. He was also a Justice of 
the Peace shortly after reaching his 
majority, and before he was admit- 
ted to practice law; and was also 
the first Grand Jury Clerk in Ocean 
county when that office was created 
by the Legislature. 

He was appointed Presiding 
Judge of the Ocean County Courts 
by Governor Edge, taking the posi- 
tion on March 7, 1917, serving till 
1922. His record on the Bench was 
one of eminent fairness and justice, 
tempered with clemency. 

Judge Jeffrey was also a Su- 
preme Court Commissioner, Mas- 
ter in Chancery and United States 
Supreme Court Commissioner. He 
was looked upon as an excellent 
trial lawyer, perhaps his most cele- 
brated case being the defense of 
Mrs. Giberson in the Lakewood 
murder trial in October, 1922. He 
was concerned, both as part of the 
prosecution or in the defense, in 
several murder trials, the last one 
being the killing of John O. Eaton, 
a marine at Lakehurst, by Corporal 
Connolly, another marine, who is 
now doing time in Trenton. But 
while looked upon as a good trial 
lawyer, Judge Jeffrey’s specialty 
was municipal law, he being con- 
sidered an authority on Borough 
and Township law. At the time of 
his death he was solicitor for Dover 
and Manchester Townships, and 
for the Boroughs of Beachwood, 
Island Heights, Lakehurst, Ocean 
Gate, Lavallette, and Point Pleas- 
ant. 

In fraternal orders Judge Jeffrey 
was popular. He had been Grand 
Chief Ranger of the State Forest- 
ers on two occasions, also delegate 
to the National body for a number 
of years. He was a Mason, Odd 
Fellow, Knight of Pythias, Junior 
Mechanic, P. O. S. of A., Modern 
Woodman, and a member of other 
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organizations. He was also a mem- 
ber of the Toms River Kiwanis and 
the Ocean County Bar Association. 
He was one of the founders of the 
Ocean County Chapter of the Red 
Cross, and was one of its officers, 
being Vice-President at his death. 
For more than ten years he had 
been a member of and President 
of the Dover Township School 
Board. He was also one of the di- 
rectors of the Traco Theatre Com- 
pany, and was one of the Court re- 
ceivers for the Ocean County Elec- 
tric Company. He was a Republi- 
can, of the Progressive stripe, and 
a follower and admirer of Theo- 
dore Roosevelt. He would have 
been without doubt a candidate for 
State Senator in 1925 had he lived. 

He leaves a widowed mother, 
Mrs. Howard Jeffrey, Sr., and one 
son, Howard Jeffrey, third. He 
married Miss Blanche Wilbur, of 
Ridgway, Manchester township, but 
they were divorced some time ago, 
their one son staying with his 
father. 


Mr. JosepH J. SUMMERILL. 

Mr. Joseph J. Summerill, a well- 
known and long successful member 
of the Gloucester County Bar died 
at his home in Woodbury on May 
13th last, after a long period of ill 
health. 

Mr. Summerill was the oldest son 
of Rev. Joseph Carney and Sarah 
Jane (Vanneman) Summerill; was 
born in Cumberland County, New 
Jersey, July 23, 1859. For his 
early education he attended the pub- 
lic schools at Harrisonville. He was 
then sent to the school at Mullica 
Hill, Gloucester County, and still 
later to a private school kept by 
George D. Horner. He was then 
prepared for college at Pennington 
Seminary and entered Princeton 
University in the fall of 1878. 
Leaving Princeton he read law with 
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Messrs. Bergen & Bergen, of Cam- 
den. Subsequently he entered the 
Law School of the University of 
Virginia, and after leaving that in- 
stitution he took up courses at the 
Albany Law School. He was ad- 
mitted to the New Jersey Bar as an 
attorney at November Term, 1887, 
and as a counsellor three years later. 
In his practice he made a specialty 
of corporation and real estate law 
and built up a large, successful and 
lucrative practice at Woodbury, 
where he had his office and his 
home. 

In politics Mr. Summerill was a 
Democrat, with independent pro- 
clivities. He was a member of the 
American Bar Association, the New 
Jersey State Bar Association, of 
which he was one of the organizers, 
and of the Gloucester County Bar 
Association, of which he was also 
one of the organizers. He was a 
communicant of the Protestant 
Episcopal Church. 

In 1912 Mr. Summerill was ap- 
pointed Prosecutor of the Pleas of 
Gloucester County by Governor 
Wilson. During the World War he 
was the permanent chairman of the 
Gloucester County War Savings 
Stamps organization. 

Mr. Summerill married Althea 
M., daughter of Charles W. Sim- 
pers, of Cecil County, Maryland. 
They had three children: Joseph 
John, Jr., who followed in the foot- 
steps of his father and became a 
lawyer, and was appointed Prose- 
cutor of the Pleas of Gloucester 
County in 1923 by Governor Sil- 
zer: Gertrude Rittenhouse, who 
married Lowell R. Moss, an experi- 
mental chemist in the employ of the 
duPont Company, Wilmington, Del- 
aware and Charles West-Leigh, 
who is now attending Penn Charter 
School, in Philadelphia. 

Mrs. Summerill and the three 
children survive the deceased. 
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